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Dear clients, let us to introduce several news from Czech legislation and judicial decisions 
appeared during March 2022 and previous months. We will inform you about next changes 
soon. 

 

 

Taxes 

+ The Supreme Administrative Court on the right to deduct VAT

The Extended Chamber of the Supreme 
Administrative Court (SAC) has decided, 
following the judgment of the CJEU 
Kemwater ProChemie, whether it is a 
condition for entitlement to VAT deduction 
to prove that the tax entity received a 
taxable supply from a specific user 
(judgment of 23 March 2022, No. 1 Afs 
3334/2017-208).  

The Extended Chamber concluded that the 
VAT status of the supplier of goods or 
services is one of the substantive conditions 

for the right to deduct VAT (Article 72 of the 
VAT Act). The supplier of goods or services 
does not have to be clearly identified if the 
facts show with certainty that he necessarily 
had VAT taxable status. The burden of proof 
is on the taxable person claiming the VAT 
deduction. An exception is the situation 
where the data necessary to verify whether 
the substantive condition for entitlement to 
the VAT deduction is fulfilled is available to 
the tax administrator. 

 

 

 

 

+ Obligation to declare tax on a lump sum paid in instalments 

During 2012, a German company brokered 
the sale of land to another entity. The 
remuneration for these services was agreed 
at EUR 1 million plus VAT and was to be paid 
in several annual instalments of EUR 200 
000 plus VAT. The company invoiced and 
paid VAT on this payment when the 
instalments fell due. However, the German 
tax authorities stated that the service was 
provided in its entirety in 2012 and the 
company should therefore have paid VAT 
on the entire brokerage fee in that year. 

 

 

 

 

Although the Court of First Instance agreed 
with the company, the CJEU agreed with the 
tax authority that the supply was made in a 
single transaction in 2012 and VAT should 
therefore have been paid on the entire 
amount in that year. The judgment was 
based on an interpretation of Article 64 of 
the VAT Directive, according to which a 
supply of a service which gives rise to 
successive charges or successive payments 
is deemed to have been made on the expiry 
of the periods to which those charges or 
payments relate. 

 

 

 



 

 

Foreign law 

+ Armed conflict in Ukraine – the institution of temporary protection  

Acts No. 65, 66 and 67/2022 Coll., on 
employment and social security measures 
in connection with the armed conflict on 
the territory of Ukraine caused by the 
invasion of the Russian Federation, 
introduce the institution of "temporary 
protection", on the basis of which war 
refugees from Ukraine may legally reside in 
the Czech Republic. The institution of 
temporary protection will be introduced 
until 31 March 2023 and will be a ticket for 
war refugees from Ukraine to enter the 
labour market, education, social system or 
the Schengen area. 

This special permit to stay in the territory of 
the Czech Republic is granted upon 
application by the Ministry of the Interior or 
the Police of the Czech Republic, namely: 

a) Ukrainian nationals residing in Ukraine 
before the invasion of the Russian 
Federation (February 2022); 

b) stateless persons and third-country 
nationals other than nationals of 
Ukraine who were granted specific 
protection in Ukraine before the 
invasion; 

c) family members of persons referred to 
in points (a) and (b); and 

d) foreign nationals who can prove that 
they were, on the date of the invasion 
of Ukraine, holders of a valid 
permanent residence permit in the 
territory of Ukraine and their 
departure to the State of which they 
are nationals is not possible because of 
the threat of real danger. 

An application for temporary protection 
must generally be submitted in person to 
the Ministry of the Interior or the Police of 
the Czech Republic, accompanied by a 
travel document and, where appropriate, a 
photograph. The application will not be 
granted if a similar application has already 
been submitted in another Member State of 
the European Union or if the foreigner has 
already been granted temporary protection 
in another Member State. The granting of 
temporary protection shall normally be 
indicated to the holder of temporary 
protection by a label in the travel 
document. 

The institution of temporary protection also 
applies to war refugees from Ukraine who 
are already residing in the Czech Republic 
on the basis of a previously granted special 
residence visa (granted after the invasion of 
Ukraine). 

+ Entitlement to healthcare 

Refugees who have been granted 
temporary protection (see above) are 
entitled to healthcare paid for by public 
health insurance. This right also applies to 
refugees who have received health services 

no more than 30 days before the granting of 
temporary protection (but no earlier than 
the date of the invasion of the Russian 
Federation). 

 

 



 

 

+ Employment and social security  

Employment without a special work permit 

Holders of temporary protection will have 
full free access to the labour market. 
Therefore, the holder of temporary 
protection will not have to obtain any work 
permit for employment and employers will 
be able to employ temporary protection 
holders without restrictions in any job. 

Humanitarian benefit 

The holder of temporary protection is 
entitled to a humanitarian benefit of CZK 5 
000, which may be paid repeatedly for the 
following 5 months in cases where the 

refugee cannot afford the basic necessities 
of life. 

Childcare and social services 

Children of refugees from Ukraine will be 
able to attend children's groups, and the 
State will contribute to the participation of 
children of foreigners in children's groups. 
The law also facilitated the possibility for 
temporary protection holders to work in 
children's groups or as social service 
workers. They will only be able to prove 
their eligibility for these professions for a 
certain period of time by means of an 
affidavit. 

 

+ Education  

The law sets out special rules for the 
admission of children, as war refugees from 
Ukraine, to kindergartens, primary schools, 
secondary schools, conservatories and 
higher vocational schools, where they can 
be admitted to the 1st year of school 
already in progress. In addition, schools can 
adapt their curricula to their needs. The 
Ministry of the Interior is planning intensive 
Czech language courses in order to facilitate 
the integration of students into schools. 

To ensure children's access to education, 
the law extends the deadline for applying 
for secondary school and the time for taking 
the entrance exam. 

War refugees from Ukraine are also 
exempted from the obligation to pay a fee 
for nostrification (i.e. recognition of foreign 
education) to facilitate their access to 
skilled professions. 

 

Criminal law 

+ Amendment to the Criminal Code 

The amendment to the Criminal Code brings 
a number of changes. The most important 
of these is the introduction of the 
criminalisation of participation in a non-
state armed group aimed at operating in an 
armed conflict. It also includes the provision 
of criminal protection for virtual currencies. 
These will be protected in a similar way to 
non-cash means of payment. The link to the 
newly emerging European system for 

identifying EU Member States that have 
convicted persons who are not only citizens 
of the European Union will then bring about 
an effective exchange of information on the 
conviction of this group of persons. This is 
an important step towards strengthening 
the EU's internal security, making external 
border control more effective and 
preventing illegal migration. 



 

 

From the case-law 

+ The effects of the  initiation of a criminal prosecution take effect from 
the moment the order initiating the prosecution is issued, irrespective 
of when the order is served on the accused 

In the grounds of its decision, the Supreme 
Court expressed the legal opinion that the 
fact that the agreement to terminate the 
employment relationship preceded in time 
the moment when the order instituting the 
criminal prosecution became effective 
against the applicant by its due service need 
not be decisive for the assessment of the 
applicant's claim for compensation for lost 
profits. In general, it is necessary to agree 
with the Court of Appeal that the effect 
cannot precede the cause, i.e. if the criminal 
prosecution is to cause the applicant's 
employment to end, its commencement 
must precede the time when the agreement 
to terminate employment was concluded. 
However, that is precisely what happened 
in the present case, since the order 
instituting the prosecution became 
enforceable (i.e. the prosecution of the 

applicant had already been instituted on 21 
July 2014) before the applicant was due to 
conclude the termination agreement. 

The fact that the effects of the initiation of 
criminal proceedings against the applicant 
did not take effect until after he had 
concluded that agreement may not be 
legally relevant. The Supreme Court 
considers relevant the argument of the 
bank manager that he had learned of the 
opening of the criminal prosecution before 
the conclusion of the termination 
agreement and that this circumstance 
should therefore have been a motive for its 
conclusion, since his employment could not 
continue after the opening of the criminal 
prosecution, allegedly because of his loss of 
integrity. 

 

+ On procedural aspects of compensation for non-pecuniary damage in 
adhesion proceedings   

The Fourth Chamber of the Constitutional 
Court (Judge-Rapporteur Josef Fiala) 
dismissed the constitutional complaint 
against the decisions of the criminal courts 
referring the complainant's claim for 
compensation for non-pecuniary damage to 
civil proceedings. The Constitutional Court 
finds that the particularly serious crime of 
trafficking in human beings and the offence 
of the illicit production and other disposal of 
narcotic drugs, psychotropic substances 
and poisons constitute an interference with 
the personality rights of the victim (the 
complainant) already in view of the nature 
and gravity of those offences. 

While the law refers the injured party to civil 
law proceedings for compensation for 
damages and unjust enrichment, this is not 
the case for the obligation to compensate 
for non-pecuniary damage. The purpose of 
the adhesion procedure is to speed up and 
simplify the adjudication of the injured 
party's claims by deciding them in criminal 
proceedings, so that the injured party is not 
obliged to subsequently bring civil 
proceedings. If the amount of damage or 
the extent of unjust enrichment is stated in 
the operative part of the judgment, the 
quantification of the victim's claim in 
question will generally not be legally or 



 

 

factually complicated, but the 
determination of the amount of non-
pecuniary damage (in particular mental 
anguish caused by the killing or serious 
injury to health, the loss of dignity of the 
victim by interference with personality 
rights or damage to so-called other rights) is 
essentially based on the victim's subjective 
perception. If the victim's statement in the 
criminal proceedings is not sufficient to 
determine that amount, but extensive 
supplementation by expert evidence is 
necessary, the ordinary courts cannot be 
reasonably accused of violating the right to 
judicial protection under Article 36(1) of the 
Charter of Fundamental Rights and 
Freedoms if they do not proceed to the 

evidentiary proceedings for monetary 
compensation for non-pecuniary damage 
and refer the victim to civil proceedings. 

The Constitutional Court considers that it is 
beyond doubt that there has been an 
interference with the personality rights of 
the complainant as a result of the criminal 
activity, even though the expert's report did 
not establish the existence of post-
traumatic stress disorder or any other 
disorder which would have had negative 
permanent consequences for the 
complainant. The significance of the 
interference with the right to personal 
integrity is reflected in the very nature and 
gravity of the offence. 

 

+ On liability for damage caused by incomplete information 

At the time of the conclusion of the contract 
of sale, the first defendant and the third 
defendant concealed from the 
complainants the fact that the second 
defendant was being prosecuted for the 
offence of murder, which was to be 
committed in the house in question. The 
second defendant was prohibited by an 
interim order of the District Court from 
disposing of his co-ownership interest in the 
properties in question. 

Section 2950 of the Civil Code, the 
interpretation of which was the subject of 
the Regional Court's decision in relation to 
the third defendant, provides that 
“whoever professes to be a member of a 
particular state or profession, or otherwise 
holds himself out as an expert, shall make 
good any damage caused by incomplete or 
incorrect information or harmful advice 
given in return for remuneration in a matter 
of his knowledge or skill. Otherwise, only 
damage which is knowingly caused by the 
information or advice shall be 
compensated.” However, even if only the 
second sentence of the provision in 

question is used (so-called unqualified 
representative), it should be emphasized 
that the indemnity applies not only to 
damage caused by advice but also by 
incomplete (!) information. It is clear from 
the district court's findings of fact that the 
third defendant provided the plaintiffs with 
incomplete information during the 
contracting process when he knowingly 
concealed the fact that the second 
defendant had committed the crime of 
murder at the property in question. In the 
case of damages, it is irrelevant whether the 
advice or information was given 
gratuitously or gratuitously, but what is 
relevant is whether the conduct was 
altruistic.  

In order to establish liability under the 
second sentence of section 2950 of the Civil 
Code, the fault of the person who caused 
the damage is required. It cannot be 
inferred from a linguistic, systematic or 
teleological interpretation of the provision 
in question that there must be intent, as the 
Regional Court required. On the contrary, 
culpability in the form of deliberate 



 

 

negligence is fully sufficient. However, the 
Constitutional Court considers it essential in 
the present case that the Regional Court 
dealt only with the question of the 
(in)harmfulness of the third defendant's 

advice, but failed to deal properly with the 
part of the legal provision which relates to 
damage caused by incomplete information, 
which the complainants undoubtedly 
received.  

 

+ ECHR – return of seized goods after acquittal  

The European Court of Human Rights has 
published its judgment in case FU QUAN, s. 
r. o. v. Czech Republic. The case concerned 
a company that imported goods from China 
into the Czech Republic. The partners were 
prosecuted and the company's assets were 
seized. After the partners were acquitted, it 
took another year and 4 months for the 
State to return the seized assets to the 
company. The company then unsuccessfully 
sought compensation for its devaluation. 
According to the Strasbourg Court, the 
delay in returning the seized assets after the 
acquittal violated the European Convention 
on Human Rights. 

Before the Strasbourg Court, the company 
claimed a violation of its right to property 
under Article 1 of Protocol No. 1 to the 
Convention, as it had not received 
compensation for the goods devalued by 
the passage of time. With regard to the 
Government's argument that the company 
should have claimed compensation on 
other grounds, the Strasbourg Court noted 
that the applicant had not specified in its 
application the grounds on which it sought 
compensation and it was therefore for the 
Czech courts to choose the appropriate 
provision of the law on State liability for 
damage. 

The Strasbourg Court further held that the 
prosecutor's 2005 order for the seizure of 
the property was in accordance with the 
Criminal Procedure Code: it was based on a 
reasonable suspicion that the property 
originated from serious criminal activity 

and, moreover, there was a fear that the 
defendants might transfer it to China. 
However, this legal basis became irrelevant 
in February 2009, when both partners were 
acquitted. Nevertheless, the court did not 
rule on the return of the goods until July 
2010, almost a year and a half later. 
According to the Strasbourg Court, there is 
no satisfactory explanation for this delay - 
there was an unlawful interference with the 
company's property rights. The European 
Court awarded the company fair 
compensation of CZK 12 million.  

The court's verdict was adopted by five 
votes to two. The dissenting judges said the 
complaint should have been dismissed for 
failure to exhaust domestic remedies. In 
fact, the company's claim for damages was 
formulated in such a way that it cited the 
decision to detain the managing director as 
the cause of the damage, which the 
company claimed had paralyzed its 
operations. It was therefore an action for 
damages for the loss caused by an unlawful 
decision, for which, however, the company 
lacked standing. Therefore, the courts did 
not uphold the action. If the company 
claimed that the goods had been devalued, 
it should have sought damages for 
maladministration. Not only did it fail to do 
so, but it never specified the nature of the 
maladministration which had caused the 
devaluation of its goods, and thus failed to 
properly define the factual basis for its 
claim.



 

 

 


